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February 24, 1971 


Senator Robert r. Clyde 
Utah State Senate 

State Capitol Building 
Salt Lake City, Utah 


Dear Senator Clyde: ç 


Pursuant to your request of February 23, 1971, for 
an opinion regarding the legality of the construction of a 
grade separation structure in Provo Canyon by|the Utah State Depart- 
ment of Highways and payment for same out of “Highway User Funds", 
please be advised that I have checked the provision found in the 
Constitution of the State of Utah in Article XIII, Section 13, 
and the opinion set forth in this letter is based upon my review 
of that provision of the Constitution. | 
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said structure can be paid for out of "Highway User Funds" 

I am assuming that if the State Road Commission were to retain 
title to the right-of-way that their plans would call for re- 
moval of the railroad facility and a građe separation structure 
would not be necessary under their plans. 
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Section 13 of Article XEL ol Lhe 
‘the State of Utah provides that the “Highway 
be used as follows: - 


(1) The construction, impro 
repair and maintenance of city st 
county roads, and state highways,! including 
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for said purposes. . . ." (Emphasis added) 
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- Yo simplify matters, one can ass 
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is conceivable that this would be within tho intent of Article 
XIII, Section 13 of the Constitution, and if Lhe Legislature 
adopts Senate Joint Resolution No. 16, it seems that the Legis- 
lature would definitely be on record, and thi would ive sians 
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construction of this grade separation structu 
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best, that to require the State Road Comiission to nol only sell 
the right-of-way but to also go the additional step and build 
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"Highway User Fund", 


In essence I would say that the J 


Department can build the grade separation str 


sary burden on the 


bint Resolution is 


proper, and if enacted by the Legislature, erie the Highway 


way User Funds", but that the court might ult 
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burden on the "Highway User Fund", and the cost of the structure 
might have to be paid for by the Division of Parks and Recreation 


of the State of Utah. 


Sincerely, 


ZEA 7 


LDF :be 


Copy: Mr. Henry Helland 


Asaiatant Attorney Genorral 


